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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME: 


ABATEMENT. 

1, The want of an endorsement of the cause of action ona 

writ, may properly be plead in abatement.—Johnson vs Perry. 

. In trying the question of the indebtedness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 

of his indebtedness, and a response, averring it, by the plain- 

tiff.— Thompson vs Allen. 

. Where a garnishee in attachment denies his indebtedness, 

which denial is contradicted by oath of the plaintiff, and an 

issue is formed to try the question; the garnishee is liable 
for costs, if the issue be found against him. —ib. 

4, Under the attachment laws of this State, a levy of the at- 
tachment upon property, is equivalent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment ») is, to this end ,alevy up- 
on property. —ib. 

. So, to give a Court jurisdiction of an attachment cause, it is 
sufficient, that the summons of garnishment has been execu- 
ted upon one, indebted to the defendant, at the time of the 
service of process.—ib. 


2) 
os 


ACTION. 

1 Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, and a portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parce 1, not taken possession of, by the vendec—ou the 
ground of un entire contract.—Mercdilh vs Naish. 
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ACTION——ELECTION OF. 


1, Where proceedings, to try the right to property levied on un- 
der an execution, are pending, and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has had the benefit of 
the defendant’s answer.— Houston § Gillespie vs Sadler et al. 


AGREEMENT. 


1, Where an agreement was entered into by three persons, 
whereby it was declared, that C contracted as the party of 
the first part, and D & N, as parties of the second part; it 
was held, that D& N were partners in respect to such agree- 
ment; so as to be jointly liable to C, for his proportion of prof- 
its, arising under the agreement, declared on settlement.— 
Drake vs Reed. 

2. Where on a settlement in such case, a balance was declared 
as due to C, under the agreement; and D endorsed such fact 
on the back of the agreement, stating it to be due to C, from 
N & D, and in N’s hands, and subscribed it “N & D”—held 
that C’s assent, by the words “ very well,?’ to the understand- 
ing that the said balance was in N’s hands, did not bar his 
claim, against D’s liability as one of the partners. —ib. 

8, One, having a joint claim or demand against two, can not be 
held to release the liability of either, by a mere verbal acqui- 
escence, (unaccompanied by a posilive assent, on sufficient consi- 
deration,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. —io. 


APPEAL. 

1. Where a plaintiff, in a suit before a magistrate, appeals to a 
Circuit Court, he can not, at the first term, take judgment by 
default, against the defendant, without notice of the ap- 
peal.— Wiggins vs Perryman. 


ASSUMPSIT. 

i. Under the common counts in assumpsit a party may recover 
for what he has performed under a special contract, (though 
in a manner variant from the terms,) notwithstanding there 
remains some part of the defendant’s agreement unfinished.-- 
Hancock va. Tanner & Evans. 

2. So, where A, under a special contract, agreed, in considera- 
tion of a sum, advanced by B & C, to deliver cotton, which 
was to be sold at New Orleans; and, at the time, delivered 
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part thereof, which was sold at Liverpool—and the balance 
was not delivered; it was held that B & C might abandon the 
special contract, and recover under the common counts, the 
overplus of tle sum advanced.—ib. 262 


ATTACHMENT. 

1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an injunction, perpetuated here, on 
appeal from an inferior court.— Gates vs M’ Daniel et al. 69 

2, Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal, from whence removed.—ib. 69 

3. Goods taken in attachment, for sums exceeding the jurisdic- 
tion of justices of the peace, are repleviable, only by the de- 
fendant in the attachment, his attorney, agent or factor.— 
Cummins vs Gray. 397 

4, In such case, where goods are replevied by a stranger, (not 
being the attorney, agent or factor of the defendant,) and a 
bond is executed,—such bond, assigned by the sheriff to the 
plaintiff in execution, furnishes to the latter no legal cause of 
action against the obligor.—1b. 397 


BANK OF THE STATE OF ALABAMA. 

1. In a proceeding by notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange, positive proof must be shewn, in the record, to 
have been made, of an acceptance by him.— Walker vs The 
Bank of Alabama. 215. 

. Insuch cases, an allegation, in the notice, that the President 
and Directors, are the “‘the holders and owners” of the bill 
of exchange sued on, is equivalent to an averment, that the 
bill is the property of the bank.--ib. 215 

3. A jndgment by default, in cases of this character, is no ad- 

mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.—-ib. 
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BARON AND FEME. 
1. Where slaves were, by the will of a testator, lent to a daugh- 
ter, during her life, and on failure of heirs of her body} re- 
mainder to others; and afterwards, before the testator’s*death, 
the daughter married, and the slaves were occasionally in 
possession of herself and husband; it was held, that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on marriage—and 
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by setting up such fact, as a parol gift—it appearing that all 
parties, at the time, recognised the bequest and limitations by 
the will, and acquiesced therein.— Hogan vs Bell et ux. 

2. To perfect the title of a husband to the choses in action of 
the wife, it is essential that during coverture, he reduce them 
into possession.—ib. 

3. But where slaves were bequeathed to a testator’s daughter, 
during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afierwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her lifetime, a minor—it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him of thai 
portion of her estate in the slaves, so released, and claimed 
by descent.—ib. 


BEQUEST, 


1. Where slaves were, by the will of a testator, lent to a daugh- 
ter, during her life, and on failure of heirs of her body, re- 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of herself and husband; it was held that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on marriage—and 
by setting up such fact, as a parol gift—it appearing that all 
parties at the time, recognised the bequest and limitations by 
the will, and acquiesced therein.— Hogan vs. Bell et ux. 

2. Ina case where a testator bequeathed slaves to his daugh- 
ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 

al representatives.—<b. 

8. But where slaves were bequeathed to a testator’s daughter, 
during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor—-it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 
by descent.—ib. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. If the residence of the drawer of a bill of exchange, be not 
known to the holder, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity of 
giving notice of a protest, for non payment.—Robinson & Da- 
venport vs Hamilton. 91 

2. That notice of the protest of a bill of exchange, for non 
payment, is placed in the Post Office, directed to the place 
where the drawer dated it ; is sufficient diligence to charge 
him, in the absence of proof of the holder’s knowledge, that 
there is a post oflice at the place where dated ; or of the 
drawer’s residence near a post oflice.—ib. oI 

3. Under a plea to an action, upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that, at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on— Brooks and Brown vs Maltbie. 96 

4, Where a vendce of real estate, who purchases at an admin- 
istrator’s sale, relinquishes part of the lands purchased under 
an act of Congress, and receives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale-—Lee and Casey vs While, 
adm’r. 

5. Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare?—Ca- 
vannaugh vs Tatum. 204 

6. But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—7b. 204 

7. The return of non esi inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a suflicient compliance with the law, to 
charge the indorser.—ib. 204 

8. In a proceeding by notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange positive proof must be shewn, in the record, to 
have been made of an acceptance by him.—JValker vs The 
Bank of Alabama. — . 215 

9. In such cases, an allegation, in the notice, hat the President 
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and Directors, are the “holders and owners” of the bill of ex- 
change sued on, is equivalent to an averment, that the bill is 
the properly of the bank,—ib. 

10. A judgment by default in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.—ib. 

11.Accommodation endorsers occupy, as to the drawer of a note, 
the situation of sureties.—Meek §& Co. vs Black ei al. 

12, Where one, of two accommodation endorsors of a promis- 
sory note, discounted in Bank, received the amount from the 
maker, and failed to apply it, so that the other endorser was 
compelled to pay—ield, 

1. That payment to one endorser, was not a payment to 
both, as joint payees. 

2. That the endorser receiving the payment, being the 
confidential agent of the maker, bound the latter, by his omis- 
sion; and that the maker was bound to refund to the other 
endorser, the amount paid by him on the judgment obtained 
on said note.—ib. 

13.In an action by an administrator, on a note executed to him, 
as such, the defendant, (the maker,) may well set off, an or- 
der, accepted by the administrator, in that capacity, and 
drawn in favor of the maker of the note, by a stranger.— Tate 
vs Chandler. 

14. Board and lodging, care and attention to a plaintifl’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on 2 note payable to him as an administrator.—ib. 


BOND 

1, The approval of the bond of a constable, by a judge of 
the county Court, under the statutes of this State, is not re- 
quired to be entered of record, in open Court. — Seaman et al. 
vs Dufphey et al. 

2. In such case, a certificate by the judge, thal a constable is 
authorised lo enler upon the discharge of ithe duties of his office, 
is sufficient evidence of approval byt he judge.—tb. 

3. Sureties to a bond, given by a claimant of property levied on 
under execution, can not, tf seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re- 
mains in force.—Elliolt et al. vs Gray, for use, Se. 

4. That a jury, in determining an issue between a plaintiff in 

execution, and a claimant ‘of property, fevied on under it, 

have omitted to notice a portion of the property levied on ; 
can not be objected, by the sureties to the bond of such 
claimant, in a proceeding against them, on such bond.—ib. 
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5. Sureties to a writ of error bond, executed on removing a case 


from one Court to another, are discharged by the execution 
of a new writ of error bond, by new sureties, taking the case 
from the latter into a higher tribunal.— Winston and Fenwick 
vs Rives. 


6. Thus, where a cause was removed by, writ of error, from 


the County to the Circuit Court, and there affirmed, and sub- 
sequently, by writ of error, was taken to the Supreme Court— 
it was held, that the execution of a writ of error bond, in the 
latter case, operated as a discharge of the sureties in the for- 
mer bond.—b. 


7. Adeclaration against the keeper of a ferry, in an action on 


his bond to the judge of the County Court, setting out the 
bond, and assigning as a breach, (in substance) that ‘the 
keeper had not provided good and suflicient boats; nor, done 
and performed generally, all maiters required by law and 
the statutes of the State—tor that the said keeper had deliv- 
ered to him, for hire, certain merchandize, goods, wares, &c., 
to be conveyed across a river: and that the keeper conducted 
the same so negligently as to damage and lose said goods, 
&c.—held not suflicient, as a breach, to authorise a recovery. 
Judge of Wilcox County Court, use, Se. vs Pharr. 


8. Where goods are replevied by a stranger, (not being the at- 


torney, agent or factor of the defendant,) and a bond is exe- 
cuted,—such bond assigned by the sheriff to the plaintiff in 
execution, furnishes to the latter no legal cause of action 
against the obligor.---Cu mnins vs Gray. 


9. An action of debt may well be sustained, jointly against a 


sheriff and his sureties, upon his oflicial bond, for a failure to 
pay over money collected by him; without first establishing 
the liability and default of the sheriff, by a separate suit.— 
Governor, use, Sc. vs While et al. 


10,In an action of debt against a sheriff and his sureties, on his 


official bond, to recover various monies received by him, and 
not paid over; it is a suflicient assignment of breach, to aver 
a general receipt of the entire amount collected, and fail- 
ure to pay over, without specifying each particular item re- 
ceived.—ib. 


BOUNDARY. 


1, A declaration in trespass to try titles, describing the land, as 


“the South half of the East halfof the South-West quarter of 
section,” &c—held suflicicntly certain as to boundaty and 
quantity.---Sawycr vs Iuls 





269 


269 


332 


397 


441 


441 


36 


v 








464 INDEX 


BREACH. 

1. A declaration against the keeper of a ferry, in an action on 

. his bond to.the judge of the County Court, setting out the 

; bond, and assigning as a breach, (in substance) that the 

: ‘ keeper had not provided good and suflicient boats; nor done 

and performed generally. all matters reauirrd by law and 

the statutes of the State—for that the said keeper had deliv- 

eréd to-him, for hire, certain merchandise, goods, wares, &c., 

é rs be conveyed across a river: and that the keeper conduct- 

ed the same so negligently as to damage and lose said goods, 

&¢e.—held not sufficient, as a breach, to authorise a recov ery. 
‘Judge of Wilcox County ‘Court &c. vs ’ Pharr. 332 

2. In an action of debt against a sheriff and his sureties, on his 

official bond, to recover various moneies received by him, and 

not paid over; it is a suflicient assignment of breach, to aver 

a general receipt of the entire amount collected, and failure 

to pay over, without specifying each particular item received. 
Governor, for use, Sc. vs White et al. 44} 


CARRIERS. 

1. Acts of God, or inevitable accidents, which constitute a legal 
excuse for the loss of, or damage to ’ soods, lost or dam: wed 
by the sinking or destruction of astcam boat, or other vessel, 
must appear to be the immediate, not remote cause of the loss 
or damage; and must be beyond the prevention or control 
of human prudence.---Sprowl etal. vs Kellar. 382 

2. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part of them may be 

’ convicted and others discharged, according to the proof of 
their legal responsibility.---ib. 382 


CERTIFICATE OF CONFIRMATION. 


1. A certificate of confirmation issued by the register and recci- 
ver of a land office, acting as commissioners, under the act 
of congress of the 8th May, 1822, is competent as evidence in 
the courts of this State, in trespass to try titles, between one 
claiming under such certificate, and another, claiming by pos- 
session.—Ryder vs. Innerarily. i4 
2. And this, notwithstanding such certificate is unaccompanied 
by any separate and distinct warrant of survey or location. — 


ab. a 
3. A transcript of the tithe upon which such certificate is fuund- 
ed, taken from the land oflice, properly authenticated, and 


proved to be a true copy, by a competent wituess, can not be 









































ts 


~~ 


Cre 














































INDEX. 465 


rejected, as evidence, on the ground that it appears to be a 
sworn copy of a translation of the original.—ib. 14 my 


CERTIORARI. 


1. A certiorari, to remove a judgment, rendered by a justicevof 
the peace, into the Cireuit or County Courts, is not grantable 
upon matters occurring subsequent to the rendition’of suéh« *_ 
judgment.--- Wheelock vs Wright. 163 

2. But the election of a plaintiff, to file a statement in such > 
case, and proceed to trial upon his original cause*of action, 


339 after a motion to dismiss the certiorari has failed, is a waiver 
m of his riglit to such dismissal, in error.---ib. 163 
CHANCERY. > 


1, A decree in chancery, authorising a sale of all the real es- 
tate of a party, is good, as evidence, against all the world, so 
far as the transfer of the right of such party to another, or to 
a purchaser under such decree, is concerned. ---Ryder vs In- 
nerarity. 14 
2. After a copartnership has been established, aliunde, an an- 
swer in Chancery of one of a firm, is competent evidence’ in a 
suit at law, against the company, to show admissions of a 
plaintiff’s demand.---Hutchins vs Childress & Baker. 34 
3. A decree in chancery perpetually enjoining a judgment at 
law, will be reversed, and the bill dismissed—it appearing 
that the defendant is not regularly in Court, by publication ; 
and judgment pro confesso.---Moore vs Wright. 84 
4. It is not sufficient that an order of publication is had, in a 
a cause: proof of the publication must also be made. 
tb, 84 
. Semble—That where a decree is had in a Chancery cause, 
and it is taken to the Supreme Court, on appeal, and affirm- 
ed; the Court below has the power to enforce, and carry out’ 
the decree; as though it had never been in this Court.--.Simp- 
son vs M’ Laughlin. 88 
6. Where proceedings, to try the right to property levied on un- 
der an execution, are pending, and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the : 
payment of the same debt; he can not be forced to €lect 
i4 which remedy he will pursue, until he has had the benefit of : 
the defendant’s answer.—Houston & Gillespie vs Sadler et al. 130 
7 A decree in chancery, that ‘ defendants equity of redemp- 
14 tion be forever barred,”’ will be considered as a formal decree 
of foreclosure.---Hunt vs Lewin and Wryser. 38 
8. The matter of costs, in chancery proceedings, are within the 
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discretion of the Chancellor; and are to be decreed in refer- 
ence to the circumstances and justice of each case.---ib. 

9. Although a Chancellor has so far a discretion upon the sub- 
ject of costs, that an appellate Court will not revise that ques- 
tion, when presented alone; yet where a substantial question 
is presented,—a decree in respect to costs, may be varied on 

appeal, though affirmed on every other point.---ib. 

10.1 cases where a bill is filed by a mortgagee for foreclosure, 
Chancery can only act in rem, and decree a sale or foreclosure 

“sof the mortgaged premises; and any balance remaining on 
the debt, to secure which the mortgage is executed, may be 
recovered at Jaw.---ib. 

11. But to authorise the recovery of any balance, which may ex- 
ist, in the debt secured, by reason of the deficiency of the 
value of the pledge—there must be an express covenant in 
the mortgage deed, for the payment of the debt; or a sepa- 
rate bond or note, or other evidence of an express promise to 
pay the debt.---ib. 

12. Though in cases where mortgages are foreclosed in equity, 
the usual practice is to decree a sale of the mortgaged pro- 
perty—yet a chancellor (with the mortgagees consent,) may 
decree the property absolutely to the mortgagor.---ib. 

13. Parties, defendants, to a chancery cause, against whom it is 
dismissed, or.who are content with the decree, are not neces- 
sarily, to be joined and made parties to a writ of error, taken 
by one defendant—nor will the Court in such case, it appear- 
ing that they have no iyterest, order a severance, or compel 
a joinder.---Craig vs Carswell’s ex’or. 

14. The vendce of a slave, sold on a warranty of good character, 
will be reljeved in a Court of Chancery, where the vendor 
has left the State, and resides without its judicial jurisdiction-- 
it appearing that the purchase money is the only fund within 
the State; and that there has been a false warranty.--- /Vyalt 
vs Greer el al. 

15. But, where a bill, in such case, contained no prayer for gen- 
eral or special relief, but only for injunction against the pur- 
‘chase fund; the Court refused a decree here, and remanded 
the case at complainant’s costs.---ib. 

16. Where a judgment at law has been superseded by the or- 
der of a Chancellor, granting an injunction; and on hearing, 
the injunction is dissolved, and the bill filed to obtain it, dis- 
missed—an appeal taken from the decree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the injunction, so as to supersede the execution 
at law.---Garrow vs Carpenter and Hanrick, ad’mrs. 

17. Where, in such case, after the dissolution of an injunetion, 

and while the question on appeal, is, pending, cxccution is ta- 
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ken out on the judgment at law, and run against the defen- 
Senso Court will not, on petition, award a supersedeas, --- 
a 

18.Where A, being the agent of B, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possesson, and so con- 
tinued for several vears; and in the mean time, A procured a 
title for the lot, to himself—and the lot was sold at sheriff’s 
sale, as A’s estate; Chancery (under ‘the facts,) presumed a 
payment of the purchase money, and decreed in favor of B, 
and compelled A to make a title to C; and cancelled the deed 
from the sheriff to a purchaser of the lot.--- Toney vs Moore. 

19.The evidence of a witness, in a chancery cause, will not pre- 
vail against an allegation in a bill, which is positively admit- 
ted in the answer.---ib. 

20.Where A, being the surcty of B, in a bond to two executors, 
was told by one of them, that the principal had settled the mat- 
ter and the surety need not trouble himself about it; held, that 
this was equivalent to saying tie note was paid and discharg- 
ed; and on testimony new ly discovered, Chancery relieved 
the surety against a judgment on the bond, after payment of 
the amount thereof, to the sheriff.--- Waters vs Cr eagh, exer. 

21. In such case, the complainant having excused a defence at 
law, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
bound to state in his bill the name of him thus present at the 
conversation. ---ib. 

22.It seems, the rule, requiring two witnesses to disprove a re- 
sponsive deniai, in an answer in Chancery, does not apply, 
where the defendant refers to facts not within his own know- 
ledge, and where he gives no satisfactory reasons for having 
such knowledge of the facts denied, as would justify a re- 
sponse in the negative.---i). 

23. Thus, if seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an-allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 
quires information respecting them.---zb. 

25. Where an entry in the record, in a Chancery cause, 
showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and effect, published in a pa- 
per, &c. (naming it,)-—held, that this Court would presume 
that proof of publication had regularly been made.--- Swift et 

et al. vs Siebbins & Hunter. 
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26. And it seems, that proofof publication in a Chancery cause, 
may be made, by calling the printer into Court, and producing 
the paper.-- ib. 

27. The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not apply to the case of creditors for 
whose use a mortgage deed of lands is executed; and where 
the trustee seeks to foreclose.---tb. 

28. Thus, where a mortgage deed of lands, has been executed 
to a trustee, to secure the payment of debts to sundry per- 
sons, the trustee may maintain a suit in Chancery to foreclose, 
without the cestui que trusts’ being made parties. ---1b. 


CHARTER. 

1, While the construction of roads, in the vicinity of a turnpike, 
established by charter, will not be permitted, where intended 
to diminish the profits of such turnpike; yet a community, in 
the neighborhood of a turnpike, will not be restrained from 
the construction of roads, obviously demanded by the situa- 
tion of the country, and the wants of the neighborhood.--- 
Hall et al. vs Ragsdale. 


CHOSE IN ACTION. 

1. To perfect the title of a husband to the choses in action of 
the wife, it is essential that during coverture, he reduce them 
into possession.——Hogan vs Bell et uz. 


COMPTROLLER. 


1. Mandamus will goto the comptroller of public accounts, 
to compel the issuance of a warrant on the treasury—where 
the right to such warrant is clear; and no other remedy is 
stra ichols vs The Comptroller. 

2. In order to authorise the comptroller to issue his warrant on 
the treasury, for the amount of a salary, it is not necessary 
that there should be a special, annual appropriation, by act 
of the legislature—where there is a general law, fixing the 
amount of the salary, and prescribing its payment at particu- 
lar periods.---ib. 


SONTEMPT—ATTACHMENT FOR. 


1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an injunction, perpetuated here, on 
appeal from an inferior court.---Gates vs M’ Daniel et al. 
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2. Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal from whence removed.---ib. 69 


CONTRACT. 

1 It seems, that a mother has no power, as the natural guardi- 
an, to make a binding contract with a third person, for the ser- 
vice of her daughter, until she arrives of age.---Morris vs 


Low and Rogers. 123 
2. But it is clear, that uo such contract is obligatory, if by pa- 
rol,---ib. 123 


3. In cases removed from Justices’ Courts, into the Circuit 
or County Courts, evidence is admissible, to prove that an 
advance has been made to a defendant, upon a special con- 
tract to perform work, which he failed to discharge: and un- 
der such evidence, the amount advanced may be recovered.--- 
Wheelock vs Wright. 163 
4, Under a parol contract, for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover, in assumpsit, for the use and occupation 
of the premises for that period.---Hays vs Goree. 170 
5. Where an agreement was entered into by three persons, 
whereby it was declared, that C contracted as‘the party of 
the first part, and D & N, as parties of the second part; it 
was held, that D & N were partners in respect to such agree- 
ment; so as to be jointly liable to C, for his proportion of prof- 
its, arising under the agreement, declared on settlement.— 
Drake vs Reed. 192 
6. Where on a settlement in such case, a balance was declared 
as due to C, under the agreement; and D endorsed such fact 
on the back of the agreement, stating it to be due to C, from 
N & D, and in N’s hands, and subscribed it ““N & D”—held 
that C’s assent, by the words “ very well,” to the understand- 
ing that the said balance was in N’s hands, did not bar his 
claim, against D’s liability as one of the partners. —ib. 192 
7. One, having a joint claim or demand against two, can not be 
held to release the liability of either, by a mere verbal acqui- 
escence, (unaccompanied by a positive assent, on sufficient consi- 
deration,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. —2. 192 
8. Under the common counts in assumpsit a party may recover 
for what he has performed under a special contract, (though 
in a manner variant from the terms,) notwithstanding there 
remains some part of the defendant’s agreement unfinished.-- 
Hancock vs. Tanner.& Evans. 262 
9. So, where A, under a special contract, agreed, in considera- 
tion of a sum, advanced by B & C, to deliver cotton, which 
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was to be sold at New Orleans; and, at the time, delivered 
part thereof, which was sold at Liverpool—and tlie balance 
was not delivered; it was held that B & C might abandon the 
special contract, and recover under the common counts, the 
overplus of tle sum advanced.—ib. 

10. Where A, being the agent of B, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possession, and so con- 
tinued for several years; and in the mean time, A procured a 
title for the lot, to himsel{---and the lot was sold at, sheriff’s 
sale, as A’s estate; Chancery, (under the facts,) presumed a 
payment of the purchase money, and decreed in favor of B, 
and compelled A to make a title to C; and cancelled the deed 
from the sheriff to a purchaser of the lot.--- Toney vs Moore. 

11. A joint owner. of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant haying prom- 
ised to pay reasonable rent for the premises, if the sale should 
not be ratified.---Vyalt vs Bibb. 

12. So, where A took possession of lands owned jointly by B and 


C, under a contract of sale, with B, if ratified by C, or if 


not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ib. 


CONSTABLE. 

1. In proceedings, by motion, under the statute, against_a con- 
stable and his sureties, for failing to return an execution, it is 
it is not error to proceed to trial and judgment, without a de- 
claration.--- Condry et al. vs Henly & Murphey. 

2. In such case a jury is not essential, unless specially request- 
ed by the parties: but if one is impanneled and render a ver- 
diet, it is not error.---ib. , 

3. In proceedings like these, before a justice of the peace, it is 
not error to render judgment i in favor of the plaintiffs, in their 
firm name.---ib. 

4. The approval of the bond of a constable, by a judge of 
the county Court, under the statutes of this State, isnot re- 
quired to be entered of record, in open Court. —Seaman et al. 
vs Dufphey et al. 

. In such case, a certificate by the judge, that a constable is 
aia lo enler upon the discharge of the duties of his office, 
is sufficient evidence of approval by the judge. —#b. 

G. The return of non esl uwenlus, by a constable, to a warrant, 

issued against the maker of a promissory note, on the same 
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day issued, is not a sufficient compliance with the law, to 
charge tlre indorser.— Cavannaugh vs Tatum. 


CO-PARTNERS. 

1. The acts, declarations, or admissions of one of two partners, 
are not admissible as evidence to disprove a plaintiff’s de- 
mand, in a suit against them as a firm, and where they have 
jointly plead the general issue.—Huichins vs Childress § Ba- 
ker. 

2. And this, notwithstanding other, previous evidence, to show, 
that such partner was the agent of the plaintiff in the cause. 
—ib. , 

3. After a co-partnership has been established, aliunde, an an- 
swer in chancery of one of a firm, is competent evidence in a 
suit at Jaw, against the company to show admissions of a 
plaintiff’s demand.—ib. 

4. One of a firm cannot discredit the admissions of his co-part- 
ner, given in evidence by a plaintiff, against them joinily.—#b. 

5. Where an agreement was entered into by three persons, 
whereby it was declared that C contracted as the party of 
the-first part, and D & N as parties of the second part; it 
was held, that D & N were partners in respect to such agree- 
ment; so as to be jointly liable to C, for his proportion of pro- 
fits, arising under the agreement declared on settlement.-—- 
Drake vs Reed. 

6. Where on a settlement in such case, a balance was declar- 
ed as due to C, under the agreement; and D endorsed such 
fact on the back of the agreemeet, stating it to be due to C, 
from N & D, and in N’s hands, and subscribed it “* N & D;”’ 
held, that C’s assent by the words “very well,” to the under- 
standing that the said balance was in N’s hands, did not bar 
his claim, against D’s liability as one of the partners.—<b. 

7. One having a joint claim or demand against two, can not be 
held to release the liability of either, by a mere verbal acqui- 
escence, (unaccompanied by a@ posilive assent, on sufficient con- 
sideration,) in an arrangement by which it is agreed between 
the two liable, that one shall discharge it. ---b. 

8. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such | boat; part of them may be 
convicted. and others discharged, according to the proof of 
their legal responsibility. --- Sprowi et al vs Kellar. 


CO-PARNERSHIP NAME. 
See Consiabli 97 
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CORPORATION. 

1, The permission of a city corporation, to one, to retail spirit- 
ous liquors, does not protect such person from an indictment 
y the State, for retailing without a license.---Davis vs The 

tate 


COSTS. 

1. The matter of costs, in Chancery proceedings, are within the 
discretion of the Chancellor, and are to be decreed in refer- 
ence to the circumstances and justice of each case.---Hunt vs 
Lewin and Wyser. 

2. Although a Chancellor has so far a discretion upon the sub- 
ject of costs, that an appellate Court will not revise that ques- 
tion, when presented alone; yet, where a substantial ques- 
tion is presented, a decree in respect to costs, may be varied 
on appeal, though affirmed on every other point.---ib. 

3. In an action of trover, full costs are recoverable, notwith- 
standing the amount of the damages.---Johnston vs Sims. 


COUNSEL——ARGUMENT OF. 

1. It is not error that counsel, in arguing a cause, reads and 
comments upon an account, only one item of which is spe- 
cially proved—it appearing that there was general proof of 
services performed by the plaintiff.-- While vs Casey S Heustis. 


COURT, SUPREME. 

1. This Court, when acase is brought a second time before it, 
will not question the correctness of the law, under which it 
may have been first decided.—Meredith vs Naish. 

2: The Supreme Court will not entertain a motion for an attach- 
ment, for the breach-of an injunction, perpetuated here, on 
appeal from an inferior court.— Gales vs M’ Daniel et al. 

3. Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal, from whence removed.—ib. 

4. Semble---That where a decree is had ina Chancery cause, 
and it is taken to the Supreme Coart, on appeal, and affirm- 
ed; the Court below has the power to enforce and carry out 
the decree, as though it had never been in this Court.---Simp- 
son vs M’ Laughlin. 

5. This Court: it seems, in proper cases, has authority to issue 


writs of injunction.---Davis vs Tuscumbia, Sc. Rail Road: 


Company. 
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COURTS OF JUSTICES OF THE PEACE. 

1. The statute requiring that appeals from Magistrate’s Courts 
shall be tried according to their equity and justice, does not 
embrace cases, where inferior officers entirely disregard the 
general course of law; or assume authority not delegated to 
them, as such.---Hemphill et al. vs Coats. 

2. So this statute does not include proceedings before a justice, 
for the taking, by a miller, of unlawful toll, where there is 
substantial irregularities in the whole case.---ib. 

3. In cases before a magistrate against a miller, for taking un- 
lawful toll,—the facts that the warrant is issued by one jus- 
tice—indorsed by a second, in an adjoining county, and there 
served—and the trial had before a third person in the county 
from whence issued; will be considered sufficient irregularity 
to quash the proceedings.---ib. 

4. A certiorari, to remove a judgment, rendered by a justice of 
the peace, into the Circuit or County Courts, is not grantable 
upon matters occurring subsequent to the rendition of such 
judgment.--- Wheelock vs Wright. 

5. But the election of a plaintiff to file a statement, in such 
case, and proceed to trial upon his original cause of action, 
after a motion to dismiss the cerliorari has failed, is a waiver 
of his right to such dismissal, in error.---b. 

6. In cases removed from Justices’ Courts, into the Circuit or 
County Courts, evidence is admissible to prove that an ad- 
vance has been made to a defendant, upon a,special contract, 
to perform work which he failed to discharge: and under such 
evidence the amount advanced may be recovered.---tb. 

7%. A writ of error, bringing up two distinct judgments of a 
Court below, (on appeal from a Magistrate,) no order‘of con- 
solidation appearing ,—will be dismissed.---DeSylva vs Henry. 


COVENANT. 

1 Acovenant dated as at an impossible time, may be submit- 
ted to a jury, without proof that it was dated by mistake, not- 
withstanding an averment in the declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 
of the instrument.---Richards vs Vanner adm’r. y 


DATE, IMPOSSIBLE, 

1. A covenant dated as at an impossible time, may be submitted 
to a jury, without proof that it was dated by mistake, not- 
withstanding an avérment in the declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 
of the instrument.—Rhards vs Vanncr, adia’r 
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DEBT. 
1. An action of debt may well be sustained, jointly against a 


sheriff and his sureties, upon his official bond, for a failure to 

ay over money collected by him; without first establishing 
the liability and default of the sheriff, by a separate suit.— 
Governor, use, &§c. vs-White et al. 


In an action of debt against a sheriff and his sureties, on his 
official bond, to recover various monies received by him, and 
not paid over; it is a sufficient assignment of breach, to aver 
a general receipt of the entire amount collected, and fail- 
ure to pay over, without specifying each particular item re- 
ceived.—b. 


DEBT, MORTGAGE. 
1, 


In cases where a bill is filed by a mortgagee for foreclosure, 
Chancery’can only act in rem, and decree a sale or foreclosure 
of the mortgaged premises; and any balance remaining on 
the debt, to secure which the mortgage is executed, may be 
recovered at law.---Hunt vs Lewin and Wyser. 


. But to authorise the recovery of any balance, which may ex- 


ist, in the debt secured, by reason of the deficiency of the 
value of the pledge—there must be an express covenant in 
the mortgage deed, for the payment of the debt; or a sepa- 
rate bond or note, or other evidence of an express promise to 
pay the debt.---ib. 


DECLARATION. 
1, 


In proceedings, by motion, under the statute, against a con- 
stable and his sureties, for failing to return an execution, it 
is not error to proceed to trial and judgment, without a de- 
claration. --- Condry et al. vs Henly & Murphey. 


DEED OF TRUST. 
1. 


Under a plea to an action, upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that, at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on— Brooks and Brown vs Malibie. ; 


DEFAULT. 
1. Where a plaintiff, in a suit before a. magistrate, appeals to a 


Circuit Court, he can not, at the first term, take judgment by 
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default, against the defendant, without notice of the ap- 
peal.— Wiggins vs Perryman. 


. In cases, where judgment and verdict are rendered against 


two defendants, (only one having appeared and plead to the 


action,) it is not error, to have omitted the entry of judgment - 


by default, against that defendant not appearing and plead- 
ing.---Brooks and Brewn vs. Maltbie. 


DEMURRER. . 
1. Where an “ additional plea” is filed, by leave of the Court, 


t) 


after a demurrer to several previous pleas, is sustained, the 
filing such additional plea will not be viewed as an abandon- 
ment of the others, first filed—no entry appearing in the re- 
cord to justify such supposition.--Ready, adm’x vs Thompson’s 
adm’rs. 


. The proper manner of taking advantage of a plea, bad, but 


not foreign to the action—is by demurrer: and it is ngt erro- 
for an inferior Court to refuse to strike out such plea, on mo- 
tion.--- Carpenter vs Jeter. 


. Mere defects in a declaration will be considered as cured, by 


plea to the merits, either before or after a demurrer. Cummins 
vs Gray. 

But, where a declaration contains no substantial cause of 
action, its insufficiency will not be cured by plea to the me- 
rits; and may be taken advantage of either on a second de- 
murrer; by motion in arrest of judgment; or in error.---ab. 


. So, where a demurrer to a declaration, containing no sub- 


stantial cause of action, has been overruled, and the defen- 
dant pleads over—a second demurrer, to the plea, may well 
be extended back to the declaration.---ib. 


DETINUE. 


1, 


2. 


3. 


A plea in detinue for slaves, that the slaves had been in de- 
fendant’s possession in another State, for four years; and that 
by the laws of such State, such possession vested a title in the 
holder—held bad.--- Carpenter vs Jeter. 

It seems, that an executor may maintain detinue, for the title 
papers of tand, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue.---Cummings vs 
Tindall, ex’or. 

In detinue for the patents of several tracts of land, the jury 
should assess the value of each patent separately: and an 
omission to do so, is error.---tb. 


DILIGENCE. 
1 


. If the residence of the drawer of a bill of exchange, be not 


known to the holder, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity- of 
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giving notice of a protest, for non payment.—Robinson & Da- 
venport vs Hamilton. 

2. That notice of the protest of a bill of exchange, for non 
payment, is placed in the Post Office, directed to the place 
where the drawer dated it ; is sufficient diligence to charge 
him, in the absence of proof of the holder’s knowledge, that 
there is a post Office at the place where dated ; or of the 
drawer’s residence near a post ofice.—ib. 

3. Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 

° charge the indorser, may be pleaded specially, quare?—Ca- 
vannaugh vs Tatum. 

4. But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—<b. 

. 5. The return of non est inventus, by a constable, to a warrant, 

issued against the maker of a promissory note, on the same 

day issued, is not a sufficient compliance with the law, to 
charge the indorser.—Cavannaugh vs Tatum. 


DISCONTINUANCE 

1. Where a declaration is filed against two defendants, only one 
of whom appears and pleads, and there is a regular contiu- 
ance against each, at every term, down to the rendition of 
verdict and judgment against both; no discontinuance can be 
held to have operated.---Brooks and Brown vs Maltbie. 


ENTRY; NUNC PRO TUNC. 

1, Judgment nunc pro tunc, may be entered upon a verdict, af- 
ter the expiration of three years from the time of rendering 
it—all parties being in Court.---Mays et al. vs Hassell. 

2. Where an order was made at one term, for a change of venue, 
in a civil ¢ase, but which was not entered on the minutes— 
held not error, that at the ensuing term, the Court suffered 
the entry to be made nunc pro tunc—Davis vs Hooper. 


ERROR——ASSIGNMENTS OF. - 

1. The Supreme Court will not generally encourage an omission 
to make out assignments of error, by setting aside judgments, 
taken for want of them.--- Waters vs Creagh, ex’or. 

2, But semble, under very peculiar circumstances, the rule will 
be relaxed.---ib. 


Fe ERROR, AND WRIT OF. 
1. In proceedings by motion, under the statute, against a con- 
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stable and his sureties, for failing to return an execution, it is 
not error to proceed to trial and judgment without a declara- 
tion.---Condry et al. vs Henley § Murphey. 


2. In such case a jury is not essential, unless specially request- 
jur) ) } q 


ed by the parties: but if one is impanneled and render a ver- 
dict, it is not error.---ib. 


3. In proceedings like fhese, before a justice of the peace, it is 


not error to render judgment in favor of the plaintifls, in their 
firm name.---i). 
} 


4, Where a witness was allowed to be examined in a suit, 


by adefendant, after the plaintitf had closed his rebutting testi- 
mony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisable in 
error.---Hutchins vs Childress & Baker. 


5. In cases where judgment and verdict are réndered against 


two defendants, (only one having appeared and plead to the 
action,) itis not error to have omitted the entry of judgment 
by default, against the defendant not appearing and pleading. 
Brooks and Brown vs Malthie. 


6. But the election of a plaintiff, to file a statement in a 


case, and proceed to trial upon his original cause of action, 
after a motion to dismiss a certiorari has failed, is a waiver 
of his right to such dismissal, in error.--- Wheelock vs Wright, 


7. Sureties to a bond, given by a claimant of property levied on 


under execution, can not, if seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principalg while that judgment re- 
mains in force.—Elliolt et al. vs Gray, for use, Sc. 


8. It is not error that counsel, in arguing a cause, reads and 


comments upon an account, only one item of which is spe- 
cially proved—it appearing that there was general proof of 
services performed by the plaintiff.--Vhite vs Casey §& Heustis. 


9. Where gn order was made at one term for a change of venue, 


in a civil case, but which was not entered on the minutes— 
held not error, that at the ensuing term, the Court suffered 
the entry to be made, nuac pro lunc.---Davis vs Hooper. 


10. Parties, defendants, to a chancery cause, against whom it is 


dismissed, or who are content with the decree, are not neces- 
sarily, to be joined and made parties to a writ of error, taken 
by one defendant—nor will the Court m such case, it appear- 
ing that they have no interest, order a severance, or compel 
a joinder.---Craig vs Carswell’s ex’or. 


11Sureties to a writ of error bond, executed on removing a case 


from one Court to another, are discharged by the execution 
of a new writ of error bond, by new surcties, taking the case 
from the latter into a higher tribunal.—}Vinston and Fenwitk 
vs Rives. 
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12, Thus, where a cause was removed by writ of error, from 

the County to the Circuit Court, and there affirmed, and sub- 

sequently, by writ of error, was taken to the Supreme Court— 

it was held, that the execution of a writ of error bond, in the 

latter case, operated as a discharge of the sureties in the for- 

mer bond.—+d. 269 
13, The proper manner of taking advantage of a plea, bad, but not 

foreign to the action—is by demurrer; and it is not error for 

an inferior court to refuse to strike out such plea, on motion. 

Carpenter vs Jeler. 326 
14, In detinue for the patents of several tracts of land, the jury 

should assess the value of each patent separately : and an 

omission to do so, is error.—Cummings vs Tindall, ex’or. 357 
15. After issue and verdict, in a case of the trial of the right of 

property, for two slaves, the Court has no right to sever, and 

grant a new trial, as to one slave, and refuse it as to the other. 

Dale vs Mosely. 371 
16.In such case, a writ of error, taken to reverse the judgment 

of condemnation, as tg one, while the judgment as to the oth- 

er, in reference to whom the new trial is refused, is pending; 

held irregular, and will be dismissed.—ib. 371 
17. A writ of error, bringing up two distinct judgments of a 

Court below, (on appeal. from a magistrate,) no order of con- - 

solidation appearing, will be dismissed.—- De Sylva vs Henry. 409 


ESTATE. 
1, At common law, an execution, bearing a regular date, ante- 
rior to the death of a defendant, (though the date be, by rela- 
tion, back,) might have been received by the officer, after the 
death of the defendant, and levied on the goods of the estate, 
and the same sold, without making the personal representa- 
tive a party.— Collingsworth vs Horn. 237 
2. If, however, the personal representative had been made a par- 
ty to the execution, without a revival of the judgment, by scire 
facias, against him, it seems such execution would be void.-ib. 297 
3. Semble—In this State if no execution isstes upon a judgment, 
until after the expiration of a year and a day, from the time 
rendered; or, if not sued out before the death of a defendant— 
in either case, an execution taken out, without a revival by 
scire facias, might be considered irregular.—ib. 237 
4. In the event, however, of the death of a defendant, after ex- 
ecution has begun, it seems, that no revival against the perso- 
nal representative would be essential, where regular execu- 
tions have preceded his death; anda ‘lien has been kept up 
and continued, from the first execution to the last.—ib. 237 
5. But Semble, where executions are taken out upon a judgment, 
obtained in one’s life time, which are regularly issued and re- 
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turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and levied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—so as to vest the property in his personal representa- 
tive.—tb. 

6. And where such an execution thus regularly preceded, is is- 
sued after the death of the defendant, (though it might be ir- 
regular,) yet it is not void, but voidable only; and can not be 
questioned by a stranger.—ib. 

7, So, it seems, a pluries execution issued upon a judgment ob- 
tained in the life time of a defendant, and which has been re- 
gularly preceded by alias and original—both returned nulla 
bona; is not void, because issued after the defendant’s death. 


—ib. 


ESTATE, RESIDUARY. 

1. Where slaves were, by the will of a testator, lent to a daugh- 

ter, during her life, and on failure of heirs of her body, re- 
mainder to others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of herself and husband; it was held that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gane into her possession, on marriage—and 

by setting up such fact, as a parol gift—it appearing that all 
parties at the time, recognised the bequest and limitations h~ 
the will, and acquiesced therein.— Hogan vs. Bell et ux. 

In a case where a testator bequeathed slaves to his daugh- 
ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 
gal representatives.—ib. 

. But where slaves were bequeathed to a testator’s daughter, 
during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; anda release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor—-it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
others, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 
by descent.—ib. 


i) 


oo 


EVIDENCE. 


1, A certificate of confirmation issucd by ihe register and recei- 
ver of a land office, acting as commissioners, under the act 
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of congress of the 8th May, 1822, is competent as evidence in 
the courts of this State, in trespass to try titles, between one 
claiming under such certificate, and another, claiming by pos- 
session.—Ryder vs. Innerarity. 

2. And this, notwithstanding such certificate is unaccompanied 
by any separate and distinct warrant of survey or location.— 
ib. 

3. A transcript of the title upon which such certificate is found- 
ed, taken from the Jand office, properly authenticated, and 
proved to be a true copy, by a competent witness, can not be 
rejected, as evidence, on the ground that it appears to be a 
sworn copy of a translation of the original. —tb. 

4, A decree in chancery, authorising a sale of all the real es- 
tate of a party, is good, as evidence, against all the-world, so 
far as the transfer of the right of such party to another, or to 
a purchaser under such decree, is concerned. ---tb, 

5. The time and manner of introducing and closing the evidénce 
in a suit, are necessarily within the pomieies discretion of. the 
presiding Judge.---Hutchins vs Childress §& Baker. " 

6. So, where a witness was allowed to be examined in a suit, 
bya @efendant after the plaintiff had closed his rebutting tes- 
timony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisuble in 
error.—ib 

7. The acts, declarations, or admissions of one of two partners, 
are not admissible as evidence to disprove a plaintiff’s de- 
mand, in a suit against tlem as a firm, and where they have 
jointly plead the general issue.—<b. 

8. And this, notwithstanding other, previous evidence, to show, 
that such partner was the agefit of the plaintiff in the cause, 
—ib. 

9. After a co-partnership has been established, aliunde, an an- 
swer in chancery of one of a firm, is competent evidence ina 
suit at Jaw, against the company to show admissions of a 
plaintiffs demand.—ib. 

10.One of a firm cannot discredit the admissions of his co-part- 
ner, given in evidence by a plaintiff, against them jointly.—#b. 

11 This Court will not tolerate the swelling of # record, by the 
insertion of testimony, not necessary to “show its application 
to exceptions in the cause.—Meredith vs Naish. 

12. Under a plea to an action upon a promissory note, that the 
note had been discharged by the exechtion of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on.---Brooks and Rrown vs. Malloie. 

13. In cases removed from Justices’ Courts, into the Circuit 

or County Courts, evidence is admissible, to prove that an 
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advance haa been made to a defendant, upon a special con- 
tract to perform work, which he failed to discharge: and un- 
der such evidence, the amount advanced may be recovered.--- 
Wheelock vs W “right. 

14.In a proceeding | »y notice, under the charter of the Bank of 
the State of Alabama, to charge one as the acceptor of a bill 
of exchange, positive proof must be shewn, in the record. to 
have been made, of an acceptance by him.—Walker vs The 
Bank of Alabama. 

15. A jndgment by default, in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.——ib. 

16.The evidence of a witness, in achancery cause, will not pre- 
vail against an allegation in a bill, which is positively admit- 
ted in the answer.--- Toney vs Moore. ; 


EXECUTION. 

1. In proceedings by motion, under the statute, against a cons 
stable and his sureties, for failing to return an execution, itis 
not error to proceed to trial and judgwent without a declara- 
tion.---Condry et al. vs Henley & Murphey. 


2. In such case a jury is not essential, unless specially request- 


ed by the parties: but if one is impanneled and render a ver- 
dict, it isgot error.---ib. 

3. In proceedings like these, before a justice igi t] 1e peace, it is 
not error to render judgment in favor of the plain ntitts, j in their 
firm name.---ib. 

4, Where proceedings, to try the right to property Jevied on un- 
der an execution, are pending, and the plaintiff files a bill in 
Chancery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has ha! the benefit of 
the defendant’s answer.—Houslon & Gillespie ys Sadler et al. 

5. At common law, an execution, bearing a re gular date, ante- 
rior to the death of a defendant, (though the date be, by rela- 
tion, back,) might have been received by the oflicer, after the 
death of the defendant, and levied on the g ods of the estate, 
and the same sold, without making the personal representa- 
tive a party. —Collingsworth vs Horn, 


6. If, however, the personal representative had been made a par- 


} 


ty to the execution, without a revival of the judgment, by scire 
facias, against, him, it seems such execution would be void.—th 


7, Semble—lIn this State if vo execution issues upon a judgment, 


until after the expiration of a year and a day, from the time 
rendered; or, if not sued out before the death of a defendant— 


4As&p, 6] 


Oo 
ot 


49 


to 


~ 
~t 





“= 





482 INDEX. 


in either case, an execution taken out, without a revival by 
scire facias, might be considered irregular.—ib. 

8. In the event, however, of the death of a defendant, after ex- 
ecution has begun, i seems, that no revival against the perso- 
nal representative would be essential, where regular execu- 
tions have preceded his death; and a lien has been kept up 
and continued, from the first execution to the last.—ib. 

9. For, it seems, also, that in cases, where an execution is re- 
turned to the proper term, and the clerk, within a reasonable 
time, (consistent with his other duties,) issues an alias or plu- 
ries, regularly, thereon; any Jien, which may have been ac- 
quired by the original execution, is transferred from it, (by 
such regular issues,) to such alias or pluries ; and is thus con- 
tinued and preserved.—z. 

10.Where, however, executions have not regularly issued, from 
term to term, so as to keep up‘the lien, acquired on an origi- 
nal fi. fa.; and rights have,been obtained, by third persons, 
to property, in the possession of a defendant, while the first 
execution was.in the sheriffs hands—it is competent for stran- 
gers to take advantage of the Joss. of the lien.—+b. 

11 But Semble,.where executions are taken out upon a judgment, 
obtained in one’s life time, which are regularly issued and re- 
turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and levied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—so as to vest the property in his personal representa- 
tive.—ib. 

12 And where such an execution thus regularly preceded, is is- 
sued after the death of the defendant, (though it might be ir- 
regular,) yet it is not void, but voidable only; and can not be 
questioned by a stranger.—ib. 

13. So, it seems, a pluries execution issued upon a judgment ob- 
tained in the life time of a defendant, and which has been re- 
gularly preceded by alias and original—both returned nulla 
bona; is not void, because issued after the defendant’s death. 
—1b, 

14. Where a judgment at law has been superseded by the or- 
der of a Chancellor, granting an injunction; and on hearing, 
the injunction is dissolved, and the bill filed to obtain it, dis- 
missed; an appeal taken from the decree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the injunction, so as to supersede the execution 
at law.---Garrow vs Carpenter and Hanrick, adm’rs. 

15. Where, in such case, after the dissolution of an injunction, 
and while the question on appeal, is pending, execution is ta- 
ken out on the judgment at law, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas.--- 


ib. 
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EXECUTORS AND ADMINISTRATORS. 

1, Where a vendee of real estate, who purchases at an admin- 
istrator’s sale, relinquishes part of the lands purchased under 
an act of Congress, and receives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale-—Lee and Casey vs White, 
adm’r. 

2. It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue,---Cummings vs 
Tindall, ex’or. 

3. Where A, being the surety of B, in a bond to two executors, 
was told by one of them, that the principal had settled the mat- 
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178 


357 


ter and the surely need not trouble, himself about it; held, that — 


this was equivalent to saying the note was paid and discharg- 
ed; and on-testimony newly discovefed, Chancery relieved 
the surety against a judgment on the bond, after. payment of 
the amount thereof, to the sheriff.--- Waters vs Creagh, ex’en, 

4, In such case, the complainant having excused a defence at 
law, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
bound to state in his bill the name of him thus present at the 
conversation. ---tb. 

5. It seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 
quires information respecting them.---ib. 

6. In an action by an administrator, on a note executed to him, 
as such, the defendant, (the maker,) may well set off, an or- 
der, accepted by the administrator, in that capacity, and 
drawn in favor of the maker of the note, by a stranger.— Tate 
vs Chandler. 

7. Board and lodging, care and attention to a plaintiff’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on a note payable to him as an administrator.—b. 


FERRY. 
1, Adeclaration against the keeper of a ferry, in an action on 

his bond to the judge of the County Court, setting out the 

bond, and assigning as a breach, (in substance) that the 
keeper had not provided good and sufficient boats; nor done 
and performed generally, all matters required by law and 
the statutes of the State —tfor that the said keeper had deliv- 
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ered to him, for hire, certain merchandize, goods, wares, &c., 
to be conveyed across a river: and that the keeper conducted 
the same so negligently as to damage and lose said goods, 
&c.—held not sufficient, as a breach, to authorise a recovery. 
Judge of Wilcox County Court, use, Se. vs Pharr. 


GARNISHEE. 

1. In trying the question of the indebtedness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a response, averring it, by the plain- 
tiff— Thompson vs Allen. 

Where a garnishee in attachment denies his indebtedness, 
which denial is contradicted by oath of the plaintiff, and an 
issue is formed to try the question; the garnishee is liable 
for costs, if the issue be found against him.—7ib. 

8. Under the attachment laws of this State, a levy. of the at- 
tachment upon property, is equiv alent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment,) i is, to this end, alevy up- 
on property.—ib. 

4. So, to give a Court jurisdiction of an attachment cause, it is 
sufficient, that the summons of garnishment has been execu- 
ted upon one, indebted to the defendant, at the time of the 
service of process.—ib. 


‘ GOD-——ACTS OF. 

1. Acts of God, or inevitable accidents, which constitute a legal 
excuse for the loss of, or damage to goods, lost or damaged 
by the sinking or destruction of a steam boat, or other vessel, 
must appear to be the immediate, not remote cause of the loss 

: or damage; and must be beyond the prevention or control 
of human prudence.---Sprowl et al. vs Kellar. 


GOODS—LOSS OF. 

1. Acts of God, or inevitable accidents, which constitute a le- 
gal excuse for the loss of, or damage to goods, lost or damag- 
ed by the sinking or destruction of a steam boat or other ves- 
sel, must appear to be the immediate, not ramote cause of the 
loss or damage; and must be bey ord the prevention or con- 

- trol of human prudence. ---Sprowl et al vs Kellar. 

2. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part of them may be 
convicted and others discharged, according to the proof of 

their legal responsibility.---1b. 
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GUARDIAN AND WARD. 


1 It seems, that a mother has no power, as the natural guardi- 
an, to make a binding contract with a third person, for the ser- 
vice of her daughier, until she arrives of age.---Morris vs 
Low and Rogers. 

2. But it is clear, that no such contract is obligatory, if by pa- 
ro].---ib, 

3. Board and lodging, care and attention to a plaintiff’s ward, 
form no ground of off-set against such plaintiff, where he sues 
on a note, payable to him as an administrator.--- Tate vs Chan- 


dler. 


INDORSER AND INDORSEE. 

1. Whether the fact that ‘an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare?—Ca- 
vanaugh vs Talum. 

2 But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—ib. 

3. The return of non est inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a sufficient compliance with the law, to 
charge the indorser.— Cavanaugh vs Tatum. 

4, Accommodation endorsers occupy, as to the drawer of a note, 
the situation of sureties. —Meek §& Co. vs Black et al. 

5. Where one, of two accommodation endorsors of a promis- 
sory note, discounted in Bank, received the amount from the 
maker, and failed to apply it, so that the other endorser was 
compelled to pay—held, 

1. That payment to one endorser, was not a payment to 
both, as joint payees. 

2. That the endorser receiving the payment, being the 
confidential agent of the maker, bound the latter, by his omis- 
sion; and that the maker was bound to refund to the other 
endorser, the amount paid by him on the judgment obtained 
on said note.—7b. 


INJUNCTION. 


1. The Supreme Court will not entertain a motion for an attach- 
ment, for the breach of an injunction, perpetuated here, on 
papeal from an inferior court.---Gaics vs M’ Daniel et al. 
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2. Disobedience to the order or decree of this Court, in cases 
removed from inferior courts, must be redressed by applica- 
tion to the tribunal from whence removed.---ib. 

3. Where a judgment at law has been superseded by the or- 
der of a Chancellor, granting an injunction; and on hearing, 

~ the injunction is dissolved, and the bill filed to obtain it, dis- 
missed—an appeal taken from the decree, dissolving the in- 
junction, and the execution of the usual bond, do not revive 
and continue the injunction, so as to supersede the execution 
at law.---Garrow vs Carpenter and Hanrick, ad’mrs. 

4. Where, in such case, after the dissolution of an injunction, 
and while the question on appeal, is pending, execution is ta« 
ken out on the judgment at law, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas. --- 
ab. 

5. This Court, it seems, in proper cases, has authority to issue 
writs of injunction.— Davis vs Tuscumbia, Sc. Rail Road Co. 


Sis 


ISSUE. 

1. In trying the question of the indebteness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a response, averring it, by the plain- 
tiff.— Thompson vs Allen. 

2. Where a garniahee in attachment denies his, indebtedness, 
% which denial ig contradicted by oath of the plaintiff, and an 
issue is formed to try the question; the garnishee is liable for 
costs, if the issue befound against him.---2b. 


<a 


JOINDER—PARTIES OF. 


1. The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not*apply to the case of creditors for 
whose use a mortgage deed of lands is executed; and where 
the trustee seeks to foreclose.---Swift ct al vs Stebbins and 
Hunter. 

2. Thus, where a mortgage deed of lands, has becn executed 
to a trustee, tc secure the payment of debts to sundry per- 
sons, the trustee may maintain a suit in Chancery to foreclose, 
without the cestui que trusts’ being made parties. ---ib. 


JOINT-OWNERS. 


1. Where several defendants are sued jointly,"as part owners of 

a steam boat, for a loss or damage to goods occasioned by 
’ the sinking or destruction of such boat; part of them may be 
*; convicted and others discharged, according to the proof of 
their legal responsibility.---Sprow! et al. ys Kellar. 
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2. A joint owner of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- Wyatt vs Bibb. 

3. So, where A took possession of lands owned jointly by’B and 
C, under a contract of sale, with B, if ratified by C, or if 
not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ib. 


JUDGMENTS. 

1, Judgments are included in the statute of non-claims, and 
must be presented to the representative of an estate within 

the eighteen months prescribed by the statute.---Reedy, adm’x 
vs Thompson’s adm’rs. 


i) 


. The Supreme Court will not generally encourage an omission 
to make out assignments of error, by setting aside judgments, 
taken for want of them.--- Waters vs Creagh, ex’or. 

3. But semble, under very peculiar circumstances, the rule will 

be relaxed,---ib. 


4, Where a declaration is filed against two defendants, only One 
of whom appears and pleads, and there is a regular contiu- 
ance against each, at every term, down to the rendition of 
verdict and judgment against both; no discontinuance can be 
held to have operated.---Brooks and Brown vs Maltbie. 

. In cases, where judgment and verdict are rendered against 
two defendants, (only one having appeared and plead to the 
action,) it is not error, to have omitted the entry of judgment 
by default, against that defendant not appearing and plead- 
ing.---tb. 

. Sureties to a bond, given by a claimant of property levied on 
under execution, can not, if seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re- 
mains in force.—Ellioll et al. vs Gray, for use, &c. 

7. Judgment nunc pro tunc, may be entered upon a verdict, af- 
ter the expiration of three years from the time of rendering 
it—all parties being in Court.---Mays et al. vs Hassell. 

8. If a personal representative be made a party to an execution, 
without arivival of the judgment, by scire facias, against him, 
it seems such execution would be void.---Collingswonth vs 
Horn. 

9. Semble---In this State, if no execution issues upon a judgment, 
until after the expiration of a year and a day, from the time 

rendered; or, if not sued out before the death of a defendant--- 
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in either case, an execution taken out, without a revival by 
scire facias, might be considered irregular.---ib. 

10. Semble, where executions are taken out upon a judgment, 
obtained in one’s life-time; which are regularly issued and re- 
turmed; and after the defendant’s death, a subsequent execu- 
tion is issued and Jevied upon property which the defendant 
may have had in his possession before his death---a lien is ac- 
quirod, which the death of the defondant does not destroy nate 
so as to vest property. in his. personal representative.---ib. 

11. A verdict, in trespass to try titles, that the jury “ find in fa- 
vor of the plaintiff, one moiety of the mills claimed, in the 
declaration named,” held—not sufficient to authorise a judg- 
ment.--- Sawyer vs Fitts. 

12. A judgment upon such verdict, that “ plaintiff recover one 
moiety of the said mills and land,” held, error.—-ib. 

13. A writ of error, bringing up two distinct judgments of a 
Court below, (on appeal from a Magistrate,) no order of con- 
solidation appearing,—will be dismissed. am Sylva vs Henr Y. 


JURY. 

1. In proceedings against & constable and his sureties, for fail- 
ing to return an execution, a jury is not essential, unless re- 
quired by the parties ---Condry et al. vs Henley §& Murphey. 

2. That a jury, in determining an issue between a plaintiff in 
execution, and aclaimant of property, Yevied on under it, 
have omitted to notice a portion of the property levied on; 

ean not be objected, by ‘the sureties to me bond of such 
claimant, in a proceeding against them, alli- 
ott et al. vs Gray, use, &c. 

3. In detinue for the patents of several tracts of land, the jury 
should assess the value of each patent separately: and an 
omission to do so, is error.---Cumimings vs. Tindall, ex’or. 





JURY—DISCHARGE. 

1, That a jury, after being impanneled and sworn, in a crimi- 
nal case, are dismissed, in consequence of the sickness of the 
presiding judge, is no cause for the discharge of the prisoner, 
from_a trial, before a second jury, for the same offence.---.Vu- 
gent vs The Slate. 


LANDS. 


1. A certificate of confirmation issued by the register and recei- 
ver of a land office, acting as commissioners, under the act 
of congress of the sth May, 1822, is competent as evidence in 
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the courts of this State, in trespass to try titles, between one 

7 claiming under such certificate, arid anothe?v, claiming by pos+ . 
session.— Ryder vs. Innerarily. 14 

2, And this, notwithstanding such certificate is unaccompanied 
by any separate and distinct warrant of survey or location.— ‘4 
1b. 

3. A transcript of the title upon which such certificate is found- 
ed, taken from the land office, properly authenticated, and 

37 proved to be a true copy, by a competent witness, can not be 
rejected, as evidence, on the ground that it appears to be a 
sworn copy of a translation of the original. —2b. 14 

4, A decree in chancery, authorising a sale of all the real es- 

65 tate of a party, is good, as evidence, against all the world, so 

far as the transfer of the right of such party to another, or to 

65 a purchaser under such decree, is concerned. ---ib. 14 

5. Under a verbal sale, at a particular sum, of three distinet 
parcels of land, two of which are taken possession of, by the 

09 vendee, anda portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract.—Meredith vs Naish. 59 

6 Under a parol contract, for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover, in assumpsit, for the use and occupation 
of the premises for that period,---Hays vs Goree. 170 





eo) 


1. Where a vendee of real estate, who purchases at an admin- 
istrator’s sale, relinquishes part of the lands purchased under 
68 an act of Congress, and receives for the balance, a certificate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannot resist the recovery of the 
357 amount of a ndte given to the administrator for such lands, 
| by alleging: atty irregularities in the proceedings of the ad- 
ministrator, in effecting the sale.-—Lee and Casey vs White, 
adm’r. ' . 198 
8. A joint owner of lands may maintain an action for rent, 
against one, holding under a- contract of sale ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
q2 ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- Wyatt vs Bibb. 39t 
9. So, where A took possession of lands owned jointly by B and 
C, under'a contract of sale, with B, if ratified by €, or if 
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not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ib. 


LANDS——CONDEMNATION OF. 


1. The. power granted to the Tuscumbia, Courtland and Deca- 
tur Rail Road Company, to condemn lands, by the charter, 
and the amendment thereto, was not in violation of the con- 
stitution.— Davis vs Tuscumbia, Sc. Rail Road Company. 


LIEN. 


1. In the event, of the death of a defendant, after ex- 
ecution has begun, if seems, that no revival against the perso- 
nal representative would be essential, where regular execu- 
tions have preceded his death; and a lien has been kept up 
and continued, from the first execution to the last.— Collings- 
worth vs Horn. 

2. For, it seems, also, that in cases, where an execution is re- 
turned to the proper term, and the clerk, within a reasonable 
time, (consistent with his other duties,) issues an alias or plu- 
ries, regularly, thereon; any lien, which may have been ac- 
quired by the original execution, is transferred from it, (by 

- such regular issues,) to such alias or pluries; and is thus con- 
tinued and preserved.—ib. 

3. Where, however, executions have not regularly issued, from 
term to term, so as to keep up the lien, acquired on an origi- 
nal fi. fa.; and rights have been obtained, by third persons, 
to property, in the possession of a defendant, while the first 
execution was in the sheriff ’s hands—it is competent for stran- 
gers to take advantage of the loss of the lien.—b. 

4 But Semble, where executions are taken out upon a judgment, 
obtained in one’s life time, which are regularly issued and re- 
turned; and, after the defendant’s death, a subsequent exe- 
cution is issued and levied upon property which the defen- 
dant may have had in his possession before his death—a lien 
is acquired, which the death of the defendant does not de- 
stroy—so as to vest the property in his personal representa- 
tive.—ib. , 

5 And where such an execution thus regularly preceded, is is- 
sued after the death of the defendant, (though it might be ir- 
regular,) yet it is not void, but voidable only; and can not be 
questioned by a stranger.—ib. 

6. So, it seems, a pluries execution issued upon a judgment ob- 

tained in the life time of a defendant, and which has been re- 
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gularly preceded by alias and original—both returned nulla 
bona; is not void, because issued after the defendant’s death, 
—ib. 


MANDAMUS. 


1. A mandamus lies against an officer of the executive depart- 

ment, to compel the performance of his duty.---Vichols vs The 
Comptroller. 
2. So, mandamus will go to the comptroller of public accounts, 
to compel the issuance of a warrant on the treasury—where 
the right to such warrant is clear; and no other remedy is 
provided.---ib. 


MILLS AND MILLER. 


1. The statute requiring that appeals from Magistrate’s Courts 
shall be tried according to their equity and justice, does not 
embrace cases, where inferior officers entirely disregard the 
general course of law; or assume authority not delegated to 
them, as such.---Hemphill et al. vs Coats. 

2. So this statute does not include proceedings before a justice, 
for the taking, by a miller, of unlawful toll, where there is 
substantial irregularities i in the whole case. --ib. 

3. In cases before a magistrate against a miller, for taking un- 
lawful toll,—the facts that the warrant is issued by one jus- 
tice—indorsed by a second, in an adjoining county, and there 
served—and the trial had before a third person in the county 
from whence issued; will be considered sufficient irregularity 
to_ quash the proceedings.---ib. 


MORTGAGE. 


1. A decree in chancery, that “ defendants equity of redemp- 
tion be forever barred,” will be considered as a formal decree 
of foreclosure.---Hunt vs Lewin and Wyser. 

. In cases where a bill is filed by a mortgagee for foreclosure, 
Chancery can only act in rem, and decree a sale or foreclosure 
of the mortgaged premises; and any balance remaining on 
the debt, to secure which the mortgage is executed, may be 
recovered at law.---ib. 

3. But to authorise the recovery of any balance, which may ex- 
ist, in the debt secured, by reason of the deficiency of the 
value of the pledze—there must be an express covenant in 
the mortgage deed, for the payment of the debt; or a sepa- 

rate bond or note, or other evidence of an express promise to 

pay the debt.---ib. 
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4, Though in cases where mortgages are foreclosed in equity, 

the usual practice is to decree a sale of the mortgaged pro- 
_ perty—yet a chancellor (with the mortgagees consent,) may 
decree the property absolutely tothe mortgagor.---ib. 

5. The rule, that all persons in interest, must be made parties 
to a Chancery suit, does not apply to the case of creditors for 
whose use a mortgage deed of lands is executed; and where 
the trustee seeks to foreclose.---Swift et al vs Stebbins and 
Hunter. 

6. Thus, where a mortgage deed of lands, ‘has been executed 
to a trustee, to secure the payment of debts to sundry per- 
sons, the trustee may maintain a suit in’‘Chancery to foreclose, 
without the cestui que trusts’ being made parties. ---ib. 


NEW TRIAL, 


1. After issue and verdict, in a.case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant anew trial, as to one slave, and refuse it as to the other. 
Dale vs Mosely. 

2. ‘In such case, a writ of error, taken to reverse the judgment 
of condemnation, as to.one, while the judgment as to the oth- 
er, in reference to whom the new-trial is refused, is pending; 
held irregular, and will be dismissed.—ib. 


NON-CLAIM——STATUTE OF. 


1. Judgments are included in the statute of non-claims, and 
must be presented to the representative of an estate within 
the eighteen months prescribed by the statute.--- Reedy, adm’x 
vs Thompson’s adin’rs. 


NOTICE, 


1. If the residence of the drawer of a bill of exchange, be not 
known to the’holder, and he cannot ascertain it, by reasona- 
ble diligence, such holder is relieved from the necessity of 
giving notice of a protest, for non payment.—Robinson § Da- 
venport vs Hamilton. 

2. That notice of the protest of a bill of exchange, for non 
payment, is placed in the Post Office, directed to the place 
‘where the drawer dated it ; is sufficient diligence to charge 
him, in the absence of proof of the holder’s knowledge, that 
there is a post office at the place where dated ; or of the 

drawer’s residerice near a post office.—ib. 
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OFFICER, EXECUTIVE. 
1. A mandamus lies against an officer of the executive depart- 


ment, to compel the p rformance of his duty.---/Vichols vs The 
Comptroll. ae 
2, So, mandanns will co to the comptroller of public accounts, 


to compel the issuauce of a warrant on the treasury---where 
the right to such warrant is clear; and no other remedy is 
provided.-—1b. 

3. In order to authorise the e« mptroller to issue his warrant on 
the treasury, for the amount of a salary, it is not necessary 
that there should be a special, annual appropriation, by act 
of the legislature—w] rere there is a general law, fixing the 
amount of the salary, and prescribing its payment ‘at particu- 
lar periods.---ib. 


PLEADING. 

1. The want of an endorsement of the cause of action ona 
writ, may properly be plead in abatement.—Johnson vs Perry, 

Where an “ additional plea” is filed, by leave of the Court, 
after a demurrer to several previous pleas, is sustained, the 
filing such additional plea will not be viewed as an abagdon- 
ment of the others, first filed—no entry appearing in the ree 
cord to justify such supposition.--Ready, adm’x vs Thompson’s 
adm’rs. 

3. A covenant dated as at an impossible time, may be submitted 
to a jury, without proof, that it was dated by mistake, not- 
withstanding an averment inthe declaration, of the fact of 
mistake—no plea being filed, putting in issue the execution 
of the instrument.—Richards vs Vanner, adm’r. 

4, That a replication and issue, are filed in short, by consent, 
will not authorise a Court to charge a jury against finding in 
favor of a defendant, if they believe either of his pleas, “(on 
which issue is joined,) to be true ---ib. 

5. Where a plaintiff, in a suit before a magistrate, appeals toa 
Circuit Court, he can not, at the first term, take judgment by 
default, against the defendant, without notice of the ap- 
peal.— Wiggins vs Perryman. 

6. Where a declaration is filed against two defendants, only one 
of whom appears and pleads, and there is a regular contiu- 
ance against each, at every term} down to the rendition of 
verdict and judgment against both; no discontinuance can be 
held to have operated.---Brooks and Brown vs Maltbie. 

7. In cases, where judgment and verdict are rendered against 
two defendants, (only one having appeared and plead to the 
action,) it is not error, to have omitted the entry of judgment 
by default, against that defendant not appearing and plead- 

ing.---ib. 
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8. Under a plea to an action upon a promissory note, that the 
note had been discharged by the execution of a deed of trust 
of real estate, made by the defendant; parol proof is not ad- 
missible, to show, that at the time the deed was executed, it 
was agreed that it should operate as an extinguishment of the 
note sued on.---i0. 

9. Intrying the question of the indebtedness of a garnishee, in 
attachment, no formal issue is required, farther than a denial 
of his indebtedness, and a response, averring it, by the plain- 
tiff.— Thompson vs Allen. 

10,Where a garnishee in attachment denies his indebtedness, 
which denial is contradicted by oath of the plaintiff, and an 
issue is formed to try the question; the garnishee is liable 
for costs, if the issue be found against him.—7. 

11.Whether the fact that an indorsee of a promissory note, has 
failed to comply with the requisitions of the statute, so as to 
charge the indorser, may be pleaded specially, quare /—Ca- 
vanaugh vs Tatum. 

12 But where a special plea, averred the omission of the indor- 
see, to use the diligence required by the statute; and also 
the facts that the maker of the note sued on, was possessed 
of property liable to attachment; and was only temporarily 
absent from the County of his residence, on business; it was 
held, that such plea was demurrable.—ib. 

13. An inducement, (in an action, for words, charging perjury,) 
of the particular:trial referred to, is not necessary to be in- 
serted specially, in each several count in the declaration— 
such inducement being made in the commencement, and re- 
ferred to generally, in the remaining counts, by the word, 
“ aforesaid.”—Canterbury vs Hill. 


14, So,.a declaration in slander, upon words charging one with 
having sworn falsely, before a justice of the peace, referring, 
in each count, renthe ‘inducement in the commencement, by 
the words—“N. T. Esquire, aforesdid?—held, good.---10. 

15. In the action of trespass against a sheriff, for taking goods, 
he cannot, under the genéral issue, show, that the goods were 
taken as the property of the plaintiff’s father ; and that they 
were the property of the latter, though in the plaintiff’s pos- 
session.— Davis vs Hooper. 

16. In a declaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover,may be well joined.--- 
Caldwell vs Wallace. 

17. A plea in detinue for slaves, that the slaves had been in de- 
fendant’s possession in another State, for four years; and that 
by the laws of such State, such possession vested a title in the 
holder—held bad.--- Carpenter vs Jeter. 

18. To authorise the striking out of a plea, on motion, it is not 
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sufficient that the plea is bad: it must appear to be wholly ir- 
relevant to the action.—b. ‘ 


326 


19.The proper manner of taking advantage of a plea, bad, but . 


not foreign to the action—is by demurrer: and it is not error 
for an inferior Court to refuse to strike out such plea, on mo- 
tion.---ib. 

20. A declaration against the keeper of a ferry, in an action on 
his bond to the judge of the County Court, setting out the 
bond, and assigning as a breach, (in substance) that the 
keeper had not provided good and sufficient boats; nor done 
and performed generally, all matters required by law and 
the statutes of the State—tfor that the said keeper had deliv- 
ered to him, for hire, certain merchandize, goods, wares, &c., 
to be conveyed across a river: and that the keeper conducted 
the same so negligently as to damage and lose said goods, 
&c.—held not sufficient, as a breach, to authorise a recovery. 
Judge of Wilcox County Court, use, &c. vs Pharr. 

21. It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue.---Cummings vs 
Tindall, ex’or. 

22.Mere defects in a declaration will be considered as cured, by 
plea to the merits, either before or after a demurrer. Cummins 
vs Gray. 

23. But, where a declaration contains no substantial cause of 
action, its insufficiency will not be cured by plea to the me- 
rits; and may be taken advantage of either on a second de- 
murrer; by motion in arrest of judgment; or in error.---b. 

24, So, where a demurrer to a declaration, containing no sub- 
stantial cause of action, has been overruled, and the defen- 
dant pleads over—a second demurrer, to the plea, may well 
be extended back to the declaration.---ib, 


PROCESS. 

1, Under the attachment laws of this State, a levy of the at- 
tachment upon property, is equivalent to the personal service 
of process: and the summoning of a garnishee, (if indebted 
to the defendant in the attachment,) is, to this end, alevy up- 
on property.— Thompson vs Allen, 

. So, to give a Court jurisdiction of an attachment cause, it is 
sufficient, that the summons of garnishment has been execu- 
ted upon one, indebted to the defendant, at the time of the 
service of process.—1. 

3. The return of non est inventus, by a constable, to a warrant, 
issued against the maker of a promissory note, on the same 
day issued, is not a sufficient compliance with the law, to 
charge the indorser.— Cavanaugh vs Tatum. 
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PROTEST: 
4.:If the residence of the drawer of a bil of exchange be not 

/ known to the holder, atid'he -can nat ascertain it by reasona- 

ble diligence, sueh holder is relieved’ from the necessity, of 

giving notice of a’protest, for non-payment.—Robinson§ Da- _ 

venport vs Hamilton. 91 
2. That notice of the protest of the bill of exchange, for non- 
payment is placed in the post-office, directed to the place 
where’ the drawer dated it; is sufficient diligence to charge 
him; in the absence of proof of the holder’s knowledge, that 
there is a post-office at the place where dated; or of the 
drawer’s residence near a post oflice.—tb. 9t 


PUBLICATION. . 

1, A decree in chancery perpetually enjoining a jadgment at 
law, will be reversed, and the bill dismissed—it appearing 
that the defendant is not regularly in Court, by publication ; 
and judgment. pro confesso.---Moore vs Wright. 84 

2. It is not.sufficient that. an order of publication is had, in a 
chancery cause: proof of the publication must alse be made. 


wb. 84 | 


3. Where an entry in.the record, im a Chancery cause, 
showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and effect, published in a pa- 
per, &c. (naming, it,)——held, that this Court would presume 
that proof of publication had regularly been made.--- Swift et 
et al. vs Stebbins & Hunter. 447 

4. And if seems, that proof of publication in a Chancery cause, 
may be made by calling the printer into Court, and producing 
_ the paper.-- ib. 447 


RAIL ROAD COMPANY. 

1. The power granted to the Tuscumbia, Courtland and Deca- 
tur Rail Road Company, to condemn lands by the charter, 
and the amendment thereto, was not in violation of the consti- 
tution— Davis vs Tuscumbia, Sc. Rail Road Company. 421 


RECORD. 

1. This Court will not to.erate the swelling of a record, by the 
insertion of testimony, not necessary to show its aj pplication 
to exceptions in the cause.—.Weredith vs Naish. é 

2. All- orders and entries made in the regular progress of a 

» cause, in term time, are to be recéived@as: emanating from the 
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Court: and a record is conclusive evidence of all it contains. 
Swift et al. vs Stebbins and Hunter. 


8. Where an entry in the record, in a Chancery cause, 


showed an order of publication in reference to non-resident 
defendants, which was followed by an entry, that the said or- 
der was, according to its tenor and effect, published in a pa- 
per, &c. (naming it,)-—-held, that this Court would presume 
that proof of publication had regularly been made,---tb. 


RELEASE. 
. In a case where a testator bequeathed slaves to his daugh- 


ter for life, remainder (in the event of her having no issue of 
her body,) to the testator’s four children—held, that the inter- 
est of the residuary legatees in the slaves, was assignable, 
in their lives; and descendible, on their decease, to their le- 
gal representatives.— Hogan vs Bell et ur. 


. But where Slaves were bequeathed to a testator’s daughter, 


during life, with a limitation to her sister and brothers, in the 
event of her dying without heirs of her body; and a release 
of the contingent estate was afterwards made by two of the 
residuary legatees, to the daughter, and a third died during 
her life-time, a minor—-it was held, that the descent from the 
deceased brother, and the release of the interest of the two 
othets, being valid, vested a sufficient possession in the hus- 
band of the daughter, to authorise a recovery by him, of that 
portion of her estate in the slaves, so released and claimed 


by descent.—ib. 
RENT. 
1, Under a parol contract, for the lease of lands, for five years, 


where the lessee has enjoyed the possession, for one year, the 
lessor may re@®over, in assumpsit, for the use and occupation 
of the premises for that period.---Hays vs Goree. 


A joint owner of lands may maintain an action for rent, 
against one, holding under a contract of sale if ratified by 
another joint tenant, where the latter refuses to ratify the sale; 
and yields all claim to the rent: the defendant having prom- 
ised to pay reasonable rent for the premises, if the sale should 
not be ratified.--- Wyatt vs Bibb. 

So, where A took possession of lands owned jointly by B and 
C, under a contract of sale, with B, if ratified by C, or if 
not, that then he, A, would pay rent to B: and C refused to 
ratify the sale; but yielded all claim to the rent, to B: it was 
held, that B was entitled to his action for the rent, on the 
promise of A.---ih, 
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REPLEVY OF GOOES. 

1. Goods‘taken in attachment, for sums exceeding the jurisdic- 
tion of justices of the peace, are repleviable, only by the de- 
fendant,in the attachment, his attorney, agent or factor.— 

‘Cummims vs Gray. 

2. In stitch case, where goods are replevied by a stranger, (not 
being the attorney, agent or factor of the defendant,) and a 
bond is executed,—such bond, assigned by the sheriff to the 
plaintiff in execution, furnishes to the latter no legal cause of 
action against the obligor.—7b. 


RETAILING, WITHOUT LICENSE. 

1. The permission of a city corporation, to one, to retail spirit- 
ous liquors, does not protect such person from an indictment 
by the State, for retailing without a license.---Davis vs The 
State 


RIGHT OF PROPERTY—TRIAL OF. 

1. Where proceedings to try the right to property, levied on un- 
der an execution, are pending and the plaintiff files a bill in 
Chahcery, to subject such property, as trust estate, to the 
payment of the same debt; he can not be forced to elect 
which remedy he will pursue, until he has had the benefit of 
the defendant’s answer.— Houston & Gillaspie vs Sadler et al. 

2. Sureties to a bond, given by a claimant of property levied on 
under execution, can not, it seems, on error from a judgment 
rendered against them, on such bond, object to any defect in 
the judgment against their principal, while that judgment re- 
mains in force.—Elliott et al. vs Gray, for use, &c. 

3. That a jury, in determining an issue between a plaintiff in 
execution, and aclaimant of property, levied on under it, 
have omitted to notice a portion of the property levied on ; 
can not be objected, by the sureties to the lgnd of such 
claimant, in a proceeding against them, on such bond.—io. 

4. After issue did verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 
grant a new trial, as to one slave; and refuse it as to the other. 
Dale vs Mosely. 

5. In such case, a writ of error, taken to reverse the judgment 
of condemnation, as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 
held irregular, and will be dismissed.—ib. 


ROADS. 


1, While the construction of roads, in the vicinity of a turnpike, 
established by charter, will not be permitted, where intended 
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to diminish thé profits of such turnpike; yet a community, in 
the neighborhood of a turnpike, will not be restrained from 
the construction of roads, obviously demanded by the situa- 
tion of the country, and the wants of the neighborhood.-— 
1 Hall et al. vs Ragsdale. 252 


SALARY. 

1. In order to authorise the comptroller to issue his warrant on 
the treasury, for the amount of a salary, it is not necessary 
that there should be a special, annual appropriation, by act 
of the legislature—where there is a general law, fixing the 
amount of the salary, and prescribing its payment at particu- 
lar periods.---Vichols vs The Comptroller. 154 

2, Where commissioners of the State capitol, were authorised 
to appoint a superintendent, who was allowed a certain a- 

3 mount, as a salary; and the commissioners were limited to 

three years for the completion of the capitol—held, that they 

could not continue the services of the superintendent, beyond 
that period---so as to authorise him to draw a continuance of 


of his salary, under the statute.—ib. 154 
SALE. 
1. Under a verbal sale, at a particular sum, of three distinct 
0 parcels of land, two of which are taken possession of, by the 


vendee, and a portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
8 ground of an entire contract.—WMeredith ys Naish. 59 
2. Thgugh in cases where mortgages are foreclosed in equity, 
the usual practice is to decree a sale of the mortgaged pro- 
perty—yet a chancellor (with the mortgagees consent,) may 
decree the property absolutely to the mortgagor.---Hunt vs 
8 Lewin and Wyser. 138 
3. Where A, being the agent of B, contracted verbally with C, 
for the sale of a lot of land, owned by B, and which A was 
empowered to sell; and C went into possession, and so con- 
f| tinued for several years; and, in the mean time A procured a 
title for the Jot, to himself—and the lot was sold at sheriff’s 
sale, as A’s estate; Cnancefy,(ander the facts,) presumed a 
payment of tlie purchase money, and decreed in favor of .B, ' 
1 and compelled A to make a title to C; and cancelled the deed 
from the sheriff to a purchaser of the lat.— Toney vs Moore. 347 


SET-OFF. : 
1, In an action by an administrator, on a note executed to him, 
as such, the defendant, (the maker,) may well set off, an or- 
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der, accepted by the administrator, in that capacity, and 

drawn in favor of the maker of the note, by a stranger.— Tale 

vs Chandler. 417 
2. Board and lodging, care and attention to a plaintiff’s ward, 

form no ground of off-set against such plaintiff, where he sues 

on a note payable to him as an administrator.—i). 417 


SEVERANCE. 

1. Parties, defendants, to a chancery cause, against whom it is 
dismissed, or who are content with the decree, are not neces- 
sarily, to be joined and imade parties to a writ of error, taken 
by one defendant—nor will the Court in such case, it appear- 
ing that they have no interest, order a severance, or compel 
a joinder.---Craig vs Carswell’s ex’or. 267 

2. After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the court has no right to sever, and 
grant a new trial, as to one slaye, and refuse it as to the other. 
Dale vs Mosely. 371 

3. In such case, a writ of error, taken to reverse the judgment 
of condemnation as to one, while the judgment as to the oth- 
er, in reference to whom the new trial is refused, is pending; 


held irregular, and will be dismissed.—ib. 37h 


SHERIFF. ) 
1. In an action of trespass against a sheriff, for taking goods, 
he cannot, under the general issue, show, thatthe goods were 
taken as the property of the plaintiffs father; and that they 
were the property of the latter, though in the plaintiff’s pos- 
session.— Davis vs Hooper. 231 
2. An action of debt may well be sustained, jointly against a 
sheriff and his sureties, upon his official bond, for a failure to 
pay over money collected by him; without first establishing 
the liability and default of the sheriff, by a separate suit.— 
Governor, use,"&c. vs White et al. 441 
3. In an action of debt against a sheriff and his sureties, on his 
official bond, to recover various monies received by him, and 
not paid over; it is a sufficient assignment of breach, to aver 
a general receipt of the entire amount collected, and failure 
to pay over, without specifying each particular item received. 
ab. 44] 


SLANDER. 
1. An inducement, (in an action for words, charging perjury,) 
of the particular trial referred to, is not necessary to be in- 
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serted specially, in cach several count in the declaration--- 
such inducement being made in the commencement and re- 
ferred to generally, in the remaining counts, by the word, 
‘“‘aforesaid.”—Canlerbury vs Hill. 

2. So, a declaration in slander, upon words charging one with 
having sworn falsely, before a justice of the peace, referring, 
in each count to the inducement in the commencement, by 
the words “‘N. T. Esquire, aforesaid’’---held, good.---b. 

3. Words, charging one with having sworn a lie, on a trial, be- 
fore Esquire T.’’---are actionable, per se---proof being made, 
that T. was a justice of the peace.---ib. . 

4, To say of a woman, “she is not chaste, and I have kept her; 
I have had criminal conversation with her;’ or, ‘I have had sex- 
ual intercourse with her,”’ do not import the offence made in- 
dictable by the statutes of this State, consequently these words 
are not actionable in this State, per se.—Berry vs Carpenter 
et uz. 


SLAVE. 


1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover may be well joined.--- 
Caldwell ys Wallace. 

2. A warranty ofthe soundness of the ‘‘ person” ofa slave, in- 
cludes a warranty of the soundness of mind.---ib, 

3. The vendee of slave, sold on_a warranty of good character, 
will be relieved in a Court of Chancery, where the vendor 
has left the State, and resides without its judicial jurisdiction; 
it appearing that the purchase money is the only fund within 
the State; and that there has been a false warranty.— Wyatt 
vs Greer et al. 

4, But, where a bill, in such case, contained no prayer for gen- 
eral or special relief, but only for injunction against the pur- 
chase fund; the Court refused a decree here, and remanded 
the case at complainant’s costs.---ib. 

5. A plea in detinue for slaves, that the slaves had been in de- 
fendant’s possession in another State, for four years; and-that 
by the laws of such state, such possessivn vested a title in the 
holder—held bad.— Carpenter vs Jeter. 


ic 4 


STEAM-BOAT. 


1, Acts of God, or inevitable accidents, which constitute a le- 
gal excuse for the loss of, or damage to goods, lost or damag- 
ed, by the sinking or destruction of a steam boat or other ves- 
sel, must appear,to be the immediaic, not remote cause of the 
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lossor damage; and must be beyord the prevention or con- 
trol of human prudenee. ---Sprowl et al vs’ Kellar. 

2. Where several defendants are sued jointly, as part owners of 
a steam boat, for a loss or damage to goods, occasioned by 
the sinking or destruction of such boat; part of them may be 
convicted and others discharged, according to the proof of 
their legal responsibility.---zb. 


SUMMARY PROCEEDINGS. 

1. In proceedings, by motion, under the statute, against a con- 
stable and his sureties, for failing to return an execution, it 
is not error to proceed to trial and judgment, without a de- 
claration.--- Condry et al. vs Henly § Murphey. 

2. In such case a jury is not essential, unless specially request- 
ed by the parties: but if one is impanneled and render a ver- 
dict, it is not error.---ib. 

3. In proceedings like these, before a justice of the peace, it is 
not error to render judgment in favor of the plaintiffs, in their 
firm name.---tb. 

4. In a proceeding by notice, under the charter of the Bank of 
the State of ‘Alabama, to charge one as the acceptor of a bill 
of exchange, positive proof must be shewn, in the record, to 
have been made, of an acceptance by him.— Walker vs The 
Bank of Alabama. 

5. In such cases, an allegation, in the notice, that the President 
and Directors, are the ‘*the holders and owners” of the bill 
of exchauge sued on, is equivalent to an averment, that the 
bill is the property of the bank.--ib. 

6. <A judgment by default, in cases of this character, is no ad- 
mission of the cause of action; and it must be proved, (and 
entered in the record,) whether the judgment be by default 
or otherwise.——ib. ; 


SUPERSEDEAS. 

1. Where a judgment at law has been superseded by the or- 
der of a Chancellor, granting an injunction; and on hearing, 
the injunction is dissolved, and the bill filed to obtain it, dis- 
missed; an appeal taken from the decree, dissolving the in- 

. junction, and the execution of the usual bond, do not revive 
; and continue the injunction, so as to supersede the execution 
at law.---Garrow vs Carpenter and Hanrick, adin’rs. 

2. Where, in such case, after the dissolution of an injunction, 
and while the question on appeal, is pending, execution is ta- 
ken ovt on the judgment at Jaw, and run against the defen- 
dant—this Court will not, on petition, award a supersedeas.--- 
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SURETY. 
1, Sureties to a bond, given by a claimant of property levied on 
under execution, can not, if seems, on error from a judgment 
rendered against them on such bond object to any defect in 
the judgment against their principal, while that judgment 
remains in force.— Elliott vs Gray for use, &c. 168 
) 2. That a jury, in determining aa issue between a plaintiff in 
execution, and a claimant of property levied on under it, 
have omitted to notice a portion of the property levied on; 
can not be objected by the sureties to the bond of such claim- 
ant, ina proceeding against them, on such bond.---ib. 168 
3. Sureties toa writ of error bond, executed on removing a case 
from one Court to another, are discharged by the execution 
of a new writ of error bond, by new sureties, taking the:case 
from the latter into a higher tribunal.— Winston and Fenwick 
vs Rives. 269 
4. Thus, where a cause was removed by writ of error, from 
the County to the Circuit Court, and there affirmed, and sub- 
sequently, by writ of error, was taken to the Supreme Court— 
) it was held, that the execution of a writ of error bond, in the 
latter case, "operated as a discharge of the sureties in the for- 
mer bond.—b. 269 
5. Where A, being the surety of B, in a bond to two executors, 
was told by one of them, that the principal had settled the mat- 
) ter and the surety need not trouble himself about it; held, that 
this was equivalent to saying the note was paid and discharg- 
ed; and on testimony newly discovered, Chancery relieved 
the surety against a “judgment on the bond, after payment of 
the amount thereof, to the sheriff.--- Waters vs Creagh, ex’or. 410 
6. In such case, the complainant having excused adefence at ~ 
law, by averring in his bill, the death of one who heard the 
words of the executor; held, that the complainant was not 
bound to state in his bill the name of him thus present at the 
conversation. ---ib. 410 


TITLE PAPERS. 

1. It seems, that an executor may maintain detinue, for the title 
papers of land, owned by his testator, without a special aver- 
ment in the declaration, of his right to sue.— Cummings vs 
Tindall, ex’r. 357 

2. In detinue for the patents of several tracts of land, the jury 
should assess the value of each patent separately: and an 
omission to do so, is error.---ib. 357 


TRESPASS. 
i.In the action of trespass against a sheriff, for taking goods, 
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he cannot, under the general issue, show that the goods were 
taken as the property of the plaintiff’s father; and that they 
were the property of the latter, though in the plaintiff’s pos- 
session.— Davis vs Hooper. 


TRESPASS TO TRY TITLES. 

1. A certificate of confirmation issued by the register and recei- 
ver of a land office, acting as commissioners, under the act 
of congress of the 8th May, 1822, is competent as evidence in 
the Courts of this State, in trespass to try title between one 
claiming under such certificate, and another claiming by pos- 
session.—Ryder vs Innerarily. 

2. A declaration in trespass to try titles, describing theland, as 
“ the South half of the East halfof the South-West quarter of 
section,” &c—held sulliciently certain as to boundary and 
quantity.--- Sawyer vs Fills. 

3. A verdict, in trespass to try titles, that the jury “ find in fa- 
vor of the plaintiff, one moiety of the mills claimed, in the 
declaration named,”’ held—not sufficient to authorise a judg- 
ment.---1b. 

.4. A judgment upon such verdict, that “ plaintiff recover one 
moitey of the said mills and land,” held, error.—-ib. 


TROVER. 

1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty and in trover may be well joined. — 
Caldwell vs Wallace. 

2. In an action of trover, full costs re recoverable, notwith- 
standing the amount of the damages.—Johnston vs Sims. 


TURNPIKE. 

1. While the construction of roads, in the vicinity of a turn- 
pike, established by charter, will not be permitted, where in- 
tended to diminish the profits of such turnpike; yet a commu- 
nity, in the neighborhood of a turnpike, will not be restrain- 
ed from the construction of roads obviously demanded by the 
situation of the country.---Hall et al. vs Ragsdale. 


USE AND OCCUPATION. 


1. Under a parol contract for the lease of lands, for five years, 
where the lessee has enjoyed the possession, for one year, the 
lessor may recover in assumpsit, for the use and occupation 
of the premises, for that period.— Hays ys Gorce. 
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VENDOR AND VENDEE. 

1, Under a verbal sale, at a particular sum, of three distinct 
parcels of land, two of which are taken possession of, by the 
vendee, and a portion of the whole sum stipulated to be paid, 
received by the vendor; aright of action does not accrue in 
favor of the latter, to recover the balance of such sum, for the 
third parcel, not taken possession of, by the vendee—on the 
ground of an entire contract.—WMeredith vs Naish. 

2. In such case, the refusal of the vendee to take one of the 

parcels of land, does not give the vendor an immediate right 

of action to recover the balance—the declaration showing that 

part of the consideration money was not due at the time of ac- 





tion brought.—no proof of possession or tender of a deed.—ib, 59 


3. Where a vendee of real estate who purchases at an admin- 
istrator’s sale, relinquishes part of the lands purchased under 
an act of Congreégs, and receives for the balance, a certifieate 
of final payment in his own name, which is about being fol- 
lowed by a grant—he cannof resist the recovery of the 
amount of a note given to the administrator for such lands, 
by alleging any irregularities in the proceedings of the ad- 
ministrator, in effecting the sale-—Lee and Casey vs White, 


adm’r. 


VENUE—CHANGE OF. 

1. Where an order was made at one term for a change of venue, 
in a civil case, but which was not entered on the minutes— 
held not error, that at the ensuing term, the Court suffered 
the entry to be made, nunc pro tunc.---Davis vs Hooper. 


VERDICT. 

1, A verdict, in trespass to try titles, that the jury “ find in fa- 
vor of the plaintiff, one moiety of the mills claimed, in the 
declaration named,’’ held—not sufficient to authorise a judg- 
ment.--- Sawyer vs Fitts. 

2, A judgment upon such verdict, that “ plaintiff recover one 
moitey of the said mills and land,” held, error.—-ih. 

4, After issue and verdict, in a case of the trial of the right of 
property, for two slaves, the Court has no right to sever, and 

rant a new trial, as to one slave, and refuse it as to the other. 
ale vs Mosely. 


WARRANTY. . 

1. In a declaration upon the false warranty of a slave, counts 
in case on the warranty, and in trover may be well joined.--- 
Caldwell vs Wallace. 

2. A warranty ofthe soundness of the “ person” ofa slaye, in- 
cludes a warranty of the soundness of mind.---2b. 
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3. The vendee of slave, sold on a warranty of good character, 
will be relieved in @ Court of Chancery, where the vendor 
has left the State, find resides without its judicial jurisdiction; 
it appearing that the purchase money is the only fund within 
the State; and that there has been a false warraaty.— Wyait 
vs Gfeer et al. ' 318 


WILL. 

1. Where slaves were, by the will of a testatt, lent to a daugh- 
ter,during her life, and-on failure of heirs of her body, re- 
mainder tq others; and afterwards, before the testator’s death, 
the daughter married, and the slaves were occasionally in 
possession of herself and husband; it was held that the terms 
of the bequest could not be defeated by the fact, that the 
slaves had thus gone into her possession, on matriage—and 
by setting up such fact, as a parol gift—it appearing that all 
parties at the time, recognised the bequest and limitations by 
the will, and acquiesced therein.— Hogan vs. Bell et ux. 286 

2, In a case where a testator bequeathed slaves to his daugh- 

ter for life, remainder (in the event of her having no issue of 

her body,) to the testator’s four children—held, that the inter- 

est of the residuary legatees in the slaves, was assignable, 

in their lives; and descendible, on their decease, to their le- 

al representatives.—tb. 286 

Bat where slaves were bequeathed to a testator’s daughter, 

during life, with a limitation to her sister and brothers; in the 

event of her dying without heirs of her body; and a release 

of the contingent estate was afterwards made by two of the 

residuary legatees, to the daughter, and a third died during 

‘ her life-time, a minor—-it was held, that the descent from the 

deceased brother, and the release of the interest of the two 

* others, being valid, vested a sufficient possession in the hus- 

band of the daughter, to authorise a recovery by him, of that 
age vec of her estate in the slaves, so released.and claimed 
y descent.—ib. , 286 


3. 


WITNESS. ~ 


1. Where a witness was allowed to be examined in a suit, 
by adefendant, after the plaintiff had closed his rebutting testi- 
mony, on the ground, (as expressed by the Court,) that new 
facts had been disclosed, such decision held not revisable in 
error.---Hutchins vs Childress & Baker. 34 
2. It seems, the rule, requiring two witnesses to disprove a re- 
sponsive denial in an answer in Chancery, does not apply, 
where the defendant refers to facts not within his own know- 
Jedge, and where he gives no satisfactory reasons for having 
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such knowledge of the facts denied, as would justify a re- 
sponse in the negative.— Waters vs Creagh, ex’or. 

2. It seems, two witnesses would not be necessary to dis- 
prove the answer of an executor, denying an allegation in 
the bill, referring to facts within the knowledge of a deceas- 
ed co-executor, where the respondent is a stranger to such 
facts, and gives no explanation of the manner in which he ac- 
quires information respecting them.---tb. 


WRIT. 


1. The want of an endorsement of the cause of action on a writ, 
may properly be plead in abatement.—Johnson vs Perry. 





